DEPARTMENT OF THE TREASURY
WASHINGTON, D.C.

SECRETARY OF THE TREASURY May 19 , 2003

The Honorable Michael G. Oxley
Chairman
Committee on Financial Services

U.S. House of Representatives
Washington, DC 20515

Dear Mr. Chairman:

Thank you for your recent correspondence regarding the Terrorism Risk Insurance Act of
2002 (TRIA). You wrote to ask how Treasury understood the statute’s use of the term “act of
war” in connection with the identification of acts of terrorism covered under the provisions of the
statute. More specifically, you inquired whether the “declared war” exclusion would apply to
acts committed in connection with the hostilities in Iraq.

It is our view that the war exclusion applies only to acts of terrorism committed in
connection with a formal, congressionally declared war. As you note in your letter, section
102(a)(1)(B) of TRIA states “no act shall be certified by the Secretary as an act of terrorism
if...the act is committed as part of the course of a war declared by the Congress...” The phrase
“war declared by the Congress” is not defined in the Act. However, Article I, section 8, clause
11 of the Constitution grants Congress the exclusive authority to declare war. Congress has done
so on five occasions, the most recent of which occurred in 1941 at the outset of World War II.
Most other American military actions have been conducted pursuant to constitutional authorities
of the President connected with his role as commander-in-chief, and while many of these have
also enjoyed explicit Congressional support, they have not been authorized by a formal
declaration of war. For example, the “Authorization for Use of Military Force Against Iraq
Resolution of 2002,” (P.L. 107-243) gave the President authority to conduct military operations,
but it was not a formal declaration of war.

In enacting the “declared war” exclusion provision of TRIA, it appears that Congress
sought to differentiate between terrorist acts committed in connection with a formally declared
war, and other terrorist acts committed by or on behalf of any foreign entity or foreign power
short of a declared war. Therefore, it is our interpretation of the statute that a terrorist act
committed in the United States in connection with the recent hostilities in Iraq would not be
excluded from coverage under TRIA solely by operation of the “declared war” exclusion.



It 1s important to note that, in the case of the Iraq situation, this interpretation of the
“declared war” exclusion may not apply to private insurance contracts, which may contain their
own limitations and exclusions. This letter is not meant to interpret or provide any opinion as to
such privately negotiated limitations and exclusions.

Thank you again for your correspondence on this matter.
Sincerely,

John W. Snow
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The Honorable John W. Snow :
Secretary i
United States Department of the Treasury
1500 Pennsylvania Avenue, NW
Washington, D.C. 20220 :

Dear Secretary Snow:

In light of the Administration’s ongoing effort to strengthen our domestic economy
while our country fights to liberate Irag, I would like to ask your help in clarifying a
provision of the Terrorism Risk Insurance Act of 2002 (TRIA). :

The express purpose of TRIA is to “protect consumers by addressing market
disruptions and ensure the continued widespread availability and affordability of property
and casualty insurance for terrorism risk”. A critical part of avoiding market disruptions is
providing certainty to the insurance markets regarding their loss exposure to potential
attacks, including a common understanding of what acts are covered by the Federal
backstop. Some commentators have recently questioned whether an action against covered
U.S. risks committed at the direction of the cuzrrent Iragi regime would be considered “an
act of terrorism” or “an act of war” under TRIA. ' ' '

TRIA clearly distinguished between acts of terrorism and war by providing in
section 102(2)(1)(B) that “no act <hall be certified by the Secretary as an act of terrorism
if— (i) the act is committed as part of the course of a war declared by the Congress....”
Since Congress has not made & declaration of war as part of the liberation of Iraq, I would
appreciate your clarification regarding how you would interpret the statute’s distinction

between acts of war and terrorism and whether it is your understanding that the declared

war exclusion would not apply in regard to acts cammitted in connection with the current
hostilities with the Iragi government. -

~Thank you in advance for providing guidance on this subject. Please do not
hesitate to contact me or my staff if we can be of any assistance. ‘
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cc: Barney Frank, Ranking Member
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